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Supreme Judicial Court of New Hampshire. 
CHARLES C. WHITTIER v. HARTFORD FIRE INS. CO. 

A citizen of New Hampshire brought an action in the Supreme Court of that 
state against a corporation created by the legislature of the state of Connecticut, 
and having its principal place of business in the latter state. A trial was had 
before a jury, who returned a verdict for the plaintiff. Exceptions taken to certain 
rulings of the court by the defendants were transferred to the full bench, and over- 
ruled, and judgment was rendered for the plaintiff on the verdict. The defend- 
ants then sued out a writ of review, and at the September Term 1874, filed a 
petition for the removal of said action to the Circuit Court of the United States 
for the district of New Hampshire. Held, that under the 3d clause of sect. 639 of 
the Revised Statutes of the United States, providing for the removal of a cause 
from a state court to the Circuit Court of the United States upon petition filed 
" at any time before the trial or final hearing of the cause," such a petition can- 
not be filed after one trial has been had by the parties, although the action is one 
where review will lie. 

Action of review of an action of assumpsit, brought by Whit- 
tier (defendant in review) against„J;he Hartford Fire Insurance 
Company (plaintiffs in review), upon a policy of insurance. 

The original action was tried by the jury, and on the trial ex- 
ceptions were taken to the rulings of the court, and the case was 
reserved. These exceptions were overruled, and at the March 
Term 1874, of the Supreme Judicial Court for said county, judg- 
ment was rendered for the plaintiff. The defendants then sued 
out their writ of review, which is dated May 2d 1874, and was 
entered at the September Term 1874, of this court. On the first 
day of March 1875, the plaintiffs in review filed their petition for 
a removal of said action to the next term of the United States 
Circuit Court under the Act of Congress passed in 1866, as 
amended by the Act of 1867. In their petition they alleged that 
" they are plaintiffs in review; that they are a corporation duly 
established by the laws of the state of Connecticut, and a citizen 
of said state ; that the said Whittier, the defendant in review, is 
a citizen of the state of New Hampshire, and that said parties to 
said writ are so described in said writ of review, and that the 
amount in controversy exceeds the sum of five hundred dollars, 
exclusive of costs." This petition was signed by the plaintiffs in 
review by their secretary. There was also filed the affidavit of the 
secretary verifying the facts stated in the petition, and also stating 
that " he has reason to believe and does believe that from preju- 
dice and local influence the said defendant company will not be 
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able to obtain justice in the Circuit Court for the state of New 
Hampshire." They also filed a sufficient bond, as required by 
said Act of Congress. 

The court pro forma denied the prayer of the petition, to 'which 
the plaintiffs in review excepted. 

The questions arising upon the foregoing case were transferred 
to this court for determination. 

Mugridge (with whom were Pike $ Blodgett), for the plaintiffs 
in review. 

Whipple (with whom was Barnard), for the defendant in re- 
view. 

Smith, J. — The enactment of the Revised Statutes of the 
United States, which were approved June 22d 1874, operated to 
repeal the Judiciary Act of 1789, and the Acts of 1866 and 1867 
regulating the removal of actions from a state to a Federal court. 
Under the Act of 1866 an action within its provisions might be 
removed into the Circuit Court of the United States upon petition 
filed " at any time before the trial or final hearing of the cause." 
Under the Act of 1867, an action within its provisions might be 
removed into the Circuit Court of the United States upon petition 
filed " at any time before the final hearing or trial of the suit." 
The difference between these two acts in this respect is marked 
and distinct. 

We have been referred by the plaintiffs in review to the case of 
Insurance Go. v. Dunn, 19 Wall. 214, which their counsel claims 
is an authority directly in point in favor of granting this petition. 
That would be so, provided there has been no change in the stat- 
ute in the particular above noticed. It becomes important then 
to inquire whether Congress, in enacting the Revised Statutes, 
has made any change in this respect. 

Section 639 contains the provisions of the Judiciary Act of 
1789, and of the Acts of 1866 and 1867, relating to the removal 
of actions from the state to the Federal courts. In examining to 
ascertain whether the Act of 1867 has been changed in the par- 
ticular above mentioned, we look to the corresponding portion of 
said section, which is the third clause, from which it appears that 
Congress in revising the laws has made its legislation uniform in 
this respect. It provides that a petition for removal may be filed 
" at any time before the trial or final hearing of the suit," adopt- 
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ing the same language that was used in the Act of 1866, and to 
which it still adhered in re-enacting that act in the second clause 
of said section. 

It is apparent to my mind that this change was not the result 
of accident, but was deliberately made to secure uniformity upon 
the subject, in view of the conflicting decisions between the Fede- 
ral and state courts upon this question : Akerly v. Vilas, 8 Am. 
Law Reg. N. S. 229 and 558 ; Johnson v. Monell, Woolworth 
390 ; Insurance Co. v. Dunn, 19 Wall. 214 ; Bryant v. Rich, 106 
Mass. 192. 

In Insurance Co. v. Dunn, 19 Wall., Judge Swatne says, p. 
226 : " In the Act of Congress of 1866, the language used in 
this connection is ' at any time before the trial or final hearing.' 
If the difference in the Act of 1867 be material, it is fair to pre- 
sume that the change was deliberately made to obviate doubts that 
might possibly have arisen under the former act, and to make the 
latter more comprehensive." That that court considered that 
there was a substantial difference in the language of the Acts of 
1866 and 1867 further appears from the second head-note to the 
case, which reads thus : " The language above quoted — ' at any 
time before the final hearing or trial of the suit ' — of the Act 
of March 2d 1867, is not of the same import as the language of 
the Act of July 27th 1866, on the same general subject—' at any 
time before the trial or final hearing.' On the contrary, the word 
' final,' in the first-mentioned act, must be taken to apply to the 
word ' trial ' as well as to the word ' hearing.' Accordingly, al- 
though a removal was made after a trial on the merits, a verdict, a 
motion for a new trial made and refused, and a judgment on the 
verdict, yet it having been so made in a state where by statute 
the party could still demand, as of right, a second trial — held, that 
such first trial was not a ' final trial ' within the meaning of the 
Act of Congress, the party seeking to remove the case having de- 
manded and having got leave to have a second trial under the 
said statute of the state." 

In Bryant v. Rich, supra, Gray, J., in delivering the opinion 
of the court, said — " The words ' before final hearing ' in the Act 
of Congress of 1867 would seem to be equivalent in meaning to 
the same words — ' trial or final hearing ' — as transposed in the 
similar Act of 1866, ch. 228 ; and it is at least doubtful whether 
a party who has once taken the chance of a decision upon the 
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merits by a trial before the jury in an action at law, or a hearing 
before the court in a suit in equity, in the state court, can, if the 
case stands open for a new trial or further hearing, remove it into 
another tribunal. It has been decided by the Supreme Court of 
Wisconsin, in a very able judgment, that he could not : Akerty 
v. Vilas, 8 Am. Law Reg. N. S. 558." 

The requirement of the present statute then is, that the petition 
must be filed before " the trial or final hearing in the suit," and 
not as formerly, "before the final hearing or trial of the suit." 
That this does not mean " final trial " is, I think, clear from the 
change that was made in the revision of the laws, and seems to be 
authorized by the stress which is put upon the difference in the 
language of the Acts of 1866 and 1867 by the Supreme Court in 
Insurance Co. v. Dunn, supra. 

The parties in this case have had a trial by jury. The original 
plaintiff recovered a verdict; the exceptions of the defendant were 
overruled by the full bench, and judgment for the plaintiff was 
entered upon the verdict. This judgment cannot be reversed or 
otherwise affected by a judgment in review. The petitioner's 
counsel very truly says in his brief — " it remains, whatever the result 
of the review, and the party in whose favor it was rendered re- 
tains whatever he obtained by it : unless reversed by error it must 
ever stand as the final determination and conclusion of the suit 
which preceded it : Badger v. Q-ilmore, 37 N. H. 459 ; Andrews 
v. Foster, 42 Id. 379; Pike v. Pike, 24 Id. 397. Such a 
trial answers fully the meaning of the term, as used in sect. 639 
of the Revised Statutes. In limiting the time when a petition for 
removal must be filed to a period prior to such trial, Congress 
must be deemed to have intended that the party who may prevail 
upon such trial in the state court should not be deprived of the 
fruits of the trial and of the judgment rendered therein at the 
pleasure of the discontented party. 

It is questionable whether the Constitution could have been 
adopted if it had been understood that it conferred on Congress 
the power to pass an act removing an action from a state to a 
Federal court. In Wetherbee v. Johnson, 14 Mass. 412, it is said 
that it has been held in the Supreme Court of Virginia "that it 
never was the intention of the Constitution of the United States 
to consider the Supreme Courts of the several states as tribunals 
inferior to the courts of the United States, or that a privilege was 
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given to a defendant who had submitted to the jurisdiction of a 
state court, taken his trial there, and finally failed in his defence, 
to harass his adversary by intercepting the remedy which he may 
have obtained at great expense, and carrying his cause to a tri- 
bunal whose sessions would be at the seat of the National Govern- 
ment, perhaps a thousand miles distant from the place of his resi- 
dence." 

The decision is, perhaps, only valuable as showing the under- 
standing of those who lived in the time of the early history of the 
republic. 

There are very many strong reasons why, after the parties have 
submitted to one trial in a state court, the cause should not be re- 
moved to another jurisdiction. " If it is not a " dangerous inter- 
ference with the independence of the state tribunals," it tends " to 
vex and harass the citizen by a multitude of trials — the last of 
which would be remote from his place of residence, where it would 
be always difficult and sometimes impossible for him to prove the 
facts upon which his cause depended ; besides which it infringes 
one of the most ancient and cherished principles of the common 
law, that the trial of facts should be in the vicinage where they 
happened:" Wetherbee v. Johnson, supra, 420. 

The result of my conclusions is, that the statutes of the United 
States do not authorize the removal of this cause to the Circuit 
Court of the United States for this district. The oetition there- 
fore should be denied. 

Ladd, J. — I think this petition should be denied. There has 
been a trial of the cause upon its merits in the state court, and a 
final and irreversible judgment rendered therein. Availing them- 
selves of a right conferred by a statute of this state, the defend- 
ants have brought a review ; and the cause may now be tried over 
again here, in accordance with the provisions of the statute, which 
imposes various qualifications and conditions upon the exercise of 
the right : Gen. Stats., ch. 215, §§ 10, 11, 12, 13. Unless the 
cause is to be tried and judgment to be rendered in the Federal 
court on review, the same -as though it had not been tried before 
at all (which I suppose nobody will pretend), I do not see how it 
can be tried there at all, unless the Federal court will undertake 
to administer the municipal law of New Hampshire, and commu- 
nicate with the state court for the purpose of ascertaining what 
Vol. XXIII.— 79 
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the final judgment there shall be. But even if this difficulty were 
out of the way, it seems to me the reasons against the construction 
of the United States statute contended for by the plaintiff in 
review are quite strong and controlling. Undoubtedly the lan- 
guage of a legislative act ought to be very clear and unequivocal, 
before a court would be warranted in holding that the legislature 
intended to give parties the right to experiment in a state court 
by going through with a full trial of the merits there, and then, 
if they are not satisfied with the result, carry their cause to another 
court for a retrial of the same issues of fact already once settled 
by the verdict of a jury to which they have voluntarily submitted 
them. Practically it would amount to an appeal, and make the 
state courts inferior to any Federal court now in existence, or 
which may be hereafter created, to which it shall be provided that 
such cause may be removed. The right to a retrial in the state 
court is given by a statute of the state, but that statute confers no 
jurisdiction upon any other tribunal. I fully agree with my 
brother Smith, that the language of this act admits of no such 
construction. 

Further : if such a construction were to be put upon the act, I 
should say that, in its spirit and practical operation it is in direct 
conflict with the seventh article of amendment of the Constitution 
of the United States, which declares that " no fact tried by a jury 
shall be otherwise re-examined in any court of the United States 
than according to the rules of the common law" : Wetherbee v. 
Johnson, 14 Mass. 412; Bryant v. Rich, 106 Mass. 180, and 
cases cited on page 198. By the rules of the common law, facts 
once settled by the verdict of a jury cannot be tried again by 
another jury in the same proceeding. 

The merits of this question have been recently considered by 
the Supreme Judicial Court of Massachusetts in the case of Q-al- 
pinv. Critchlow, 13 Am. Law Reg. N. S. 137, where, after a careful 
examination of the various Acts of Congress relating to the sub- 
ject, it was decided that an action cannot be removed from a state 
court into the Circuit Court of the United States under the Act of 
Congress of 1867, ch. 196, after a trial on the merits, although 
such trial resulted in a disagreement of the jury. With entire 
respect it may be said that, so far as regards the reasons upon 
which the question should be determined, no higher authority 
can be produced, and I fully agree with the reasoning of the 
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learned Chief Justice in that case, and with the conclusion reached 
by the court. The question, however, whether the language of the 
Act of 1867 is equivalent to that used in the Act of 1866, need 
not be discussed, because of the change of phraseology made by 
the Revised Statutes. 

Nor is it necessary to inquire how far the case of Insurance 
Co. v. Dunn, 19 Wall. 214, could be regarded as an authority in 
favor of the plaintiffs contention had no such change in phrase- 
ology been made. 

In view of the provisions of our statute with respect to reviews, 
and the amendment of the United States Constitution referred to, 
as now advised, I should hesitate before ordering a cause removed 
to the Circuit Court of the United States for review, in pursuance 
of any statute that might be passed by Congress, until such right 
of removal had been determined by the Supreme Court of the 
United States upon error to the judgment of this court. 

Cushing, C. J., concurred. 

Exceptions overruled and petition denied. 



United States District Court. Eastern District of Virginia. 
HARMANSON, Assignee, etc., v. WILSON. 

Where interest is not expressly stipulated for in the contract, it is not an essen- 
tial part thereof, and the state may prohibit its recovery without impairing the 
obligation of the contract. 

In Virginia interest is only recoverable by virtue of statutes which make the 
allowance of it discretionary with the court and jury. Therefore a statute allow- 
ing an abatement of interest that accrued during the war, between citizens of the 
same state, is constitutional and valid. 

Semble, the act would be valid in Virginia even in cases where interest was ex- 
pressly contracted for. 

This was a bill to subject certain real estate of the defendant, 
Wilson, to the payment of two notes, held against him by the 
assignee in bankruptcy of the Portsmouth Savings Fund Society, 
secured by deed of trust. 

One of the notes was for $3450, dated February 4th 1862, 
which was given in renewal of other notes, which commenced 
before April 1861. The other note, given in like manner for 



